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Over the last decade we have witnessed a sharp
increase in due diligence legislation for the minerals
supply chain, codifying higher company perform-
ance requirements when it comes to the sourcing of
gold. This is not the place to list all soft and mandat-
ory legislation on supply chain due diligence; how-
ever, should the reader so desire they are welcome
to take a look at this brief article by Camila Gémez
Wills. For now, it is sufficient to note that civil soci-
ety’s and customers’ expectations on responsible
sourcing are progressively being embedded in law,
as the European Union Conflict Minerals Regulation
and the upcoming European mandatory human
rights and environmental supply chain due diligence
law demonstrate.

The OECD Due Diligence Guidance for Responsible
Supply Chains of Minerals from Conflict- Affected
and High-Risk Areas (henceforth, the OECD Guid-
ance) adopted in 2011 by the OECD Council
provides the framework used by legislators and
companies in relation to responsible minerals
sourcing. It has the objective of providing guidance
on how to operationalize systems to ensure
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responsible mineral supply chains with a view to
breaking the link between the production and trade
of minerals and conflict financing, serious human
rights abuses (the worst forms of child labour,
forced labour, widespread sexual violence, torture,
etc.) and white-collar crime (Annex II risks). The
OECD Guidance underscores the crucial role of
refiners in the gold supply chain in identifying,
assessing and managing risks when sourcing from
conflict-affected and high-risk areas (CAHRAS).

To help companies with their responsible sourcing
obligations, the European Commission (EC) pub-
lished a non-exhaustive and regularly updated list of
CAHRAs - meaning a list that does not contain all
the items that meet the criteria of the list. As of 11
February 2021, the list contains only a small num-
ber of examples of CAHRAS, the threshold for which,
in our opinion, is met in many but not all countries
with sizeable artisanal and small-scale mining popu-
lations. Companies should use this list to inform un-
derstanding of the risk profiles of countries and
areas. In no way does it serve as a sanctions list or a
list of places that should not be sourced from. This
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is a misconception, and one that it is important to
counter — because disengaging with CAHRAs only
fosters illicit trade, which is a fertile breeding ground
for Annex II risks. Unfortunately, misconceptions in
industry are hard to dislodge. Take the example of
Section 1502 of the Dodd—Frank Wall Street Reform
and Consumer Protection Act. More than a decade
after it was passed, several refiners’ employees still
believe that this law prohibits sourcing from the
Democratic Republic of Congo and bordering coun-
tries. In fact, these legal requirements encourage
responsible sourcing, which is a precondition for
cleaning up global supply chains.

Nevertheless, some gold refiners still decide to stop
sourcing gold from CAHRASs in order to de-risk their
supply chains and avoid the possibility of sourcing
smuggled gold or gold that contributes to human
rights violations and conflict (see, for instance, the
case of Metalor). This may be the easy option, but it
is not the responsible option. In such instances,
refiners tacitly accept the status quo, thereby failing
to actively contribute to reducing the unregulated
space in which illegal and criminal networks thrive.
According to the OECD,
disengagement and de- w
risking should be an
option of last resort.

It recommends that re-
finers work to identify

and mitigate risks in min-

eral supply chains, where

it is possible to do so.

This relationship should
then actively contribute

to the continuous im-
provement of supply chain performance, which is
after all the name of the game. And yet, many
refiners still find this recommendation challenging
and difficult to implement. Tackling complex supply
chains and high-risk countries can be a daunting
task for refiners, especially small- and medium-
scale entities. Avoiding sourcing from these areas
may therefore feel like the safest bet, especially
when the commercial and reputational risks are
high; this approach is understandable but not advis-
able for the reasons outlined above.

So, given the risk-averse attitude of many refiners,
how can they best champion responsible sourcing
and actively contribute to positive impact by provid-
ing an alternative to the illegal exploitation of gold?
We propose two ways, which are not yet widely
adopted:

1. Proactively engage to provide alternatives to
illegal/criminal exploitation of minerals: Gold is
like water. If responsible refiners disengage, irre-
sponsible gold will continue to be produced and
most of the time it will find a way to enter the licit

Choosing to stop sourcing
gold from conflict-affected
and high-risk areas
(CAHRAs) may be the easy
option for refinexrs seeking
to de-risk their supply
chains, but it is not the
responsible option.

trade. The Just Gold project run by IMPACT in the
Democratic Republic of the Congo (DRC) provides a
great example of this. The project made huge efforts
to source one kilo of licit gold from Eastern DRC -
but struggled to find a responsible buyer for a long
time. The model it was seeking to promote — re-
sponsible gold from the DRC - was therefore
rendered commercially inviable by the absence of
buyers. By deciding to de-risk their supply chains,
refiners can create economic incentives for supply
chain actors to continue operating ‘through illegal
channels’ (read page 2 of IMPACT’s recent report).
The hitch? When irresponsibly sourced gold enters
illicit trades, it will then easily find its way into the
supply chains of those refiners that tried so hard to
avoid risks in the first instance.

2. Do it together: Even in highly competitive
environments such as the world of gold refining,
refiners that are committed to the principles of the
OECD Guidance are more likely to find solutions to
complex supply chain problems by working
together. We recommend they actively pursue such
opportunities. When it comes to sourcing gold
from CAHRAs, in our
experience refiners face
two major challenges:
(i) navigating an often
highly complex, risky and
volatile space, where
there is little room for
error, and (ii) competing
with other buyers who
may have lower demands
»y when it comes to
due diligence. Combining
knowledge and experience to collectively identify,
assess and mitigate supply chain risks can lower the
costs, build a level playing field based on
responsible conduct, and serve to diminish concerns
related to reputational risk. Groups committed to
responsible sourcing are also better equipped to
communicate this narrative to civil society, clients
and end-users.

To summarize, continuous improvement through
engagement is essential if we are going to scale up
the responsible sourcing of gold, and we should all
support those members of the industry that are pre-
pared to be front runners in navigating the inevitable
challenges.
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